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I 


On Friday, May 14, 1954, a congressional hearing 
was taking place on Capitol Hill. It was the Army- 
McCarthy hearing. Army Counsellor John Adams was 
on the stand. He was testifying that Roy M. Cohn, counsel 
for the McCarthy committee investigating subversion, had 
brought so much pressure on the Defense Department for 
special treatment for Private G. David Schine that a meet- 
ing was held in the office of Attorney General Herbert 
Brownell to plan a course of action. 

Among those attending were, in addition to the at- 
torney general, U.S. Ambassador to the United Nations 
Henry Cabot Lodge, Presidential Assistant Sherman 
Adams, and Assistant Attorney General William P. 
Rogers. Subcommittee members asked John Adams what 
took place at the meeting. At this point, Joseph N. Welch, 
special Army counsel, interrupted to say that Adams had 
been instructed not to disclose details of the meeting. 
By whom? demanded Symington of Missouri. Adams 
replied the instructions came orally, apparently from the 
secretary of defense, but he wasn’t sure. 

At the request of Welch, a recess was taken until 
Monday, May 17, when Adams reappeared and handed 
the committee a letter from President Eisenhower to Sec- 
retary of Defense Charles Wilson informing him that 
the meeting Adams attended was confidential. The letter 
said in part: 

_ Because it is essential to efficient and effective 
administration that employees of the executive 
branch be in a position to be completely candid 
in advising with each other on official matters, 
and because it is not in the public interest that 
any of their conversations or communications or 
any documents or reproductions concerning such 
advice be disclosed, you will instruct employees 
of your department that in all their appearances 
before the subcommittee of the Senate Committee 


on Government Operations regarding the inquiry 
now before it they are not to testify to any such 
conversations or communications or to produce 
any such documents or reproductions. This prin- 
ciple must be maintained regardless of who will be 
benefited by such disclosures. 


Accompanying the letter was a memorandum from 
the attorney general to the President declaring that the 
executive branch had an inherent right to keep certain 
matters secret from Congress and the public: 


For over 150 years — almost from the time the 
American form of government was created by 
the adoption of the Constitution — our Presidents 
have established by precedent that they and mem- 
bers of their cabinets and other heads of executive 
departments have an undoubted privilege and 
discretion to keep confidential, in the public in- 
terest, papers and information which require 
secrecy. . . . American history abounds in count- 
less illustrations of the refusal, on occasion, by 
the Presidents and heads of departments to furnish 
papers to Congress, or its committees, for reasons 
of public policy. . . . Courts have uniformly held 
that the President and the heads of departments 
have an uncontrolled discretion to withhold in- 
formation and papers in the public interest; they 
will not interfere with the exercise of this 
discretion. . . . 


The memorandum then went on to cite instances in 
which Washington, Jefferson, Jackson, Tyler, Buchanan, 
Grant, Cleveland, Theodore Roosevelt, Coolidge, Hoover, 
Franklin D. Roosevelt, and Truman refused to disclose 
information to Congress. 

This privilege was invoked again by the Defense 
Department on September 10, 1954, to prohibit the 
testimony of Major General Kirke B. Lawton and Briga- 
dier General Raiph Zwicker before the Watkins committee 
which later censured McCarthy for “conduct unbecoming 
a member of the United States Senate.” 

It was true that the doctrine was not new. But it had 
never before been so broadly claimed, and thereafter it 
became a slogan and a banner under which more and 
more federal departments and agencies asserted the right 
to withhold information from Congress and the people. 
It became institutionalized as an “inherent” constitutional 
privilege. Just what could be withheld in “the public 
interest” was never made clear. In the Army-McCarthy 
hearing, the conference Adams attended involved no 
state or military secrets: it concerned only possible sor- 
did compromises the administration tried to work out 
with McCarthy and Cohn, a matter in which the public 
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might have great interest. The privilege was being in- 
voked only to protect the administration from embarass- 
ment. 

Telford Taylor, soon afterward writing his study of 
congressional investigations, Grand Inquest (Simon and 
Schuster), proved a poor prophet of the implications of 
the May 17, 1954, letter: 


A very large part of administrative work consists 
of advice and communication between and among 
government officials. If President Eisenhower’s 
directive were applied generally in line with its 
literal sweeping language, congressional commit- 
tees would frequently be shut off from access to 
documents to which they are clearly entitled by 
tradition, common sense, and good government 
practice. It is unlikely, therefore, that this ruling 
will endure beyond the particular controversy 
that precipitated it. 


Not endure? It has become a basic tenet of subterfuge 
and evasion. 

Of the many complaints to the House Subcommittee 
on Government Information of unjustified withholding 
of information by federal departments and agencies dur- 
ing the past five years, the claim of “executive privilege” 
heads the list, with 44 specific instances. (See Progress 
of Study, Availability of Information, Committee on 
Government Operations, 86th Congress, 2d Session, 
p. 36.) 


II 


Nowhere in the Constitution is there any reference to 
an “executive privilege” of confidentiality. Nor has the 
Supreme Court ever recognized the privilege. An attorney 
general’s memorandum cannot make law, neither can a 
President’s letter. 

The memorandum cites a limited — not “countless” 
—number of instances of presidential withholding; but 
it fails to acknowledge the many thousands of instances 
when disclosure was made freely to Congress, nor does 
it acknowledge that a number of instances of alleged 
withholding were actually belatedly complied with. No 
rule can be made by a few isolated exceptions nor can 
actions which occur by default rather than on principled 
issues be duly joined. Trying to strengthen his case, At- 
torney General Rogers made two subsequent statements 
to the Senate Constitutional Rights Subcommittee. These 
contained gross exaggerations. For example, to prove 
congressional intention, the language of debates and re- 
ports were quoted out of context; only that language was 
chosen which made the point desired. It is interesting to 
note that the attorney general’s memoranda were almost 
verbatim copy of a paper by Herman Wolkinson, a Justice 
Department employee at the time, and printed in Volume 
X of the Federal Bar Journal (April, July, October, 
1949). Wolkinson said: 


None of the foregoing cases involved the refusal 
by the head of a department to obey a call for 
papers or information. 


Yet the May 17 letter and the memoranda claimed 
that our Presidents have established a precedent “that 
they and members of their cabinets and other heads of 
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executive departments” have an unquestionable discretio 
of confidentiality. 

However, disregarding the special pleading, the mem 
oranda argue three points: 

Historic Precedent. Since the incidents happened 
number of times, it is claimed that they amount to th 
recognition of a principle. But argument by historic 
analogy is one of the worst pitfalls of logic and law. Th 
privilege of a monarch certainly would not be urged as 
establishing democratic law. Yet the principle of execu- 
tive privilege is rooted in Tudor and Stuart England,_, 
and these aspects of government were not taken over by 
our common law. Further, the mere claim of privilege? 
does not create the privilege. Neither the court nor? 
Congress has recognized it. . 

Failure of Congress to Act. It is true that Congress, , 
by default, has permitted an area of confusion to emerge. . 
The failure to act may create a no-man’s-land, but not: 
law. However, the charge of inaction is not entirely true. 
Congress has acted frequently in the information area: 
a number of statutes describe the powers of Congress to. 
investigate, a number of others specifically compel dis- 
closure or withholding. This will be discussed later. 

The Separation of Powers. Of course the principle 
exists, but interwoven are the doctrines of separation of | 
powers and of checks and balances. No branch is inde- | 
pendent of the other. The judiciary, for example, may | 
curb the executive, as it did in 1952 in Youngstown Sheet | 
and Tube v. Sawyer, when it held that President Truman | 
did not have the “inherent” constitutional right to seize | 
the steel industry by ignoring congressional enactments | 
for settlement of labor disputes. Said Justice Jackson: 


I cannot be brought to believe that this country 
will suffer if the court refuses further to aggran- 
dize the President’s office, already so potent .. . 
at the expense of Congress. ... With all its 
defects, delays and inconveniences, men have 
discovered no technique for long preserving free 
government except that the executive be under the 
law, and that the law be made by parliamentary 
deliberations. (343 U. S. 579, 654) 


The existence of the twilight zone between the presi- 
dential “take care” clause and the congressional “neces- 
sary and proper” clause in the Constitution calls for the 
setting of limits by logic and experience. This is the only 
proper way to settle such problems of constitutional 
construction, says Edward S. Corwin in The “Higher 
Law” Background of the American Constitution (Cornell 
U. Press, 1957, pp. 4, 5.) 

Such a rule of reason was applied to the executive 
privilege by Dean John H. Wigmore in his great work 
on Evidence (Vol. 8, section 2378). Wigmore found the 
doctrine replete with “pharisaic shams and resounding 
incongruities” and “rested upon fictions.” He continued: 


In any community under a system of representa- 
tive government and removable officials, there can 
be no facts which are required to be kept secret 
with that solidarity which defies even the inquiries 
of a court of justice. “To cover with the veil of 
secrecy,” said Patrick Henry, “the common rou- 
tine of business, is an abomination in the eyes of 
every intelligent man and every friend of his 


country.” (Eliot’s Debates, I11, 170) Such secrecy 

. . is generally desired for the purpose of par- 
tisan politics or personal self-interest or bureau- 
cratic routine. The responsibility of officials to 
explain and to justify their acts is the chief safe- 
guard against oppression and corruption. Whether 
it is the relations of the Treasury to the Stock Ex- 
change, of the dealings of the Interior department 
with public lands, the facts must constitutionally 
be demanded, sooner or later, on the floor of 
Congress. 


By the rules of reason and experience, there is little 
room for government secrecy in a democracy. 


III 


Most frequently cited as precedent for the executive 
privilege are Marbury v. Madison in 1803 and the Aaron 
Burr trial in 1807, both involving statements by Chief 
Justice John Marshall. A study of these cases shows the 
Marshall doctrine was a very narrow one: The President, 
personally, may hold secret those reports and communica- 
tions which were made to him in confidence and which 
were not official records. 

In Marbury, Marshall held that a written and signed 
commission naming Marbury a justice of the peace was 
an official record. But, said Marshall, he could not force 
its delivery. For one thing, the application for mandamus 
was under the Judiciary Act which provided for man- 
damus action; but the Constitution gives the court origi- 
nal jurisdiction to issue mandamus; therefore, the Judici- 
ary Act was unconstitutional. Further, Congress gave the 
President the power to regulate foreign affairs, and so 
the head of the Foreign Affairs department was the 
President’s alter ego in this area, and so he could not be 
compelled to act by judicial process. But, said Marshall, 


When the legislature proceeds to impose on that 
officer other duties; when he is directed peremp- 
torily to perform certain acts; when the rights 
of individuals are dependent on the performance 
of those acts; he is so far the officer of the law; 
is amenable to the laws for his conduct; and can- 
not at his discretion sport away the vested rights 
of others. 


Marshall therefore distinguished the plenary and dis- 
ceretionary power of the President on the one hand from 
the acts of the head of a cabinet officer, on the other hand, 
derived in one instance from the constitutional powers 
of the President, and on the other directly from Con- 
egress. Marshall discusses as dicta, since it was not a 
matter at issue, the doctrines of justiciability and of 
political questions: 


The province of the court is solely, to decide on 
the rights of individuals, not to inquire how the 
executive, or executive officers, perform duties in 
which they have a discretion. Questions in their 
nature political, on which are by the Constitution 
and laws, submitted to the Executive, can never 
be made in this court. (p. 170) 


He was referring to a problem which arose during 
the hearing: Levi Lincoln, the attorney general, was 
asked to testify about the location of the papers involved 


in the “midnight appointments.” Marshall said there 
was nothing confidential demanded, but if there was, 
then Lincoln was not bound to disclose it, since it might 
involve his relations with the President. After some 
hesitation, Lincoln answered all questions put to him! 

Corwin, in The President: Office and Powers, sum- 
marizes the Marbury doctrine as follows: 


This doctrine is that a high executive official is 
not bound to divulge matters regarding which he 
is a confidante of the President. At the same 
time the court impliedly claimed the right to say 
finally whether such a plea on the part of an offi- 
cial was a valid one. 


That is it and nothing more — it concerns the con- 
fidential relations of the official to the President! 

In the Burr trial similarly the doctrine was confined 
to very narrow grounds. Burr was tried for treason in 
Richmond with Marshall presiding. He demanded Mar- 
shall issue a subpoena duces tecum requiring President 
Jefferson to produce certain letters, including one by 
General Wilkinson, upon which he had based his mes- 
sage to Congress concerning Burr. 

Marshall issued the subpoena, and Jefferson sent the 
Wilkinson letter. In addition, General Wilkinson took 
the witness stand and testified freely. Thus the language 
of Marshall recognized the right of the President to 
withhold confidential papers if he so elected. 

The major considerations in the minds of both Jeffer- 
son and Marshall in recognizing the privilege was ad- 
ministrative efficiency. President Eisenhower saw the 
problem largely in the same way when he tried to 
define the privilege in his press conference of July 6, 


1955. He said: 


If anybody in an official position of this govern- 
ment does anything which is an official act, and 
submits it either in the form of a recommenda- 
tion or anything else (sic), that is properly a 
matter for investigation if Congress so chooses, 
provided the national security is not involved. 


But when it comes to conversations that take place 
between any responsible official and his advisers, 
or exchange of mere little slips, of this or that, 
expressing personal opinions on the most confi- 
dential basis, those are not subject to investiga- 
tion by anybody. And if they are it will wreck 
the government. 


This belief that the doctrine of separation of powers 
is intended to promote efficiency in government reminds 
one of the language of Justice Brandeis in Myers v. U.S. 


(AZ US., 52,1926). 


The doctrine of separation of powers was adopted 
by the Convention of 1787 not to promote effi- 
ciency but to preclude the exercise of arbitrary 
power. 


Another aspect of the Eisenhower definition is the 
freedom of government officials to criticize and to com- 
municate advice in confidence. Of this a federal court 
once said: 


The government claims a new kind of privilege. 
Its position is that the proceedings of boards of 
investigation of the armed services should be 
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privileged in order to allow the free and unham- 
pered self-criticism within the services necessary 
to obtain maximum efficiency. ...I find no 
recognition in the law for the existence of such a 
privilege. (Brauner v. U.S., 10 F.R.D. 468 (Pa.) 
(1950). 


Still another implication is the existence of “state 
secrets.” A search of legal precedent in American law 
fails to provide a working definition. In England, the 
Official Secrets Act of 1911 refers to “code word, pass 
word, sketch, plan, model, article, note, document.” (5 
Hasbury’s Statutes of England, 2d Ed., 971) That there 
are such secrets in the State and Defense departments 
cannot be denied. But was the conference over Private 
G. David Schine such a “state secret”? In U. S. v Rey- 
nolds (345 U. 8. 1, 1953) a suit under the federal tort 
claims act by survivors of civilians who died in a plane 
crash containing secret military equipment, the plain- 
tiffs on discovery demanded full disclosure of the cir- 
cumstances. The secretary of the Air Force said they 
could not be divulged because they were military secrets. 
The district court ordered the documents produced so 
they could be examined in chambers to determine whether 
or not the claim was proper. The Supreme Court reversed, 
recognizing the claim of privilege as to military secrets, 
but it had a great deal of difficulty with the idea that 
the right to invoke the privilege was that of the official 
alone, saying: 


Judicial control over the evidence in a case can- 
not be abdicated to the caprice of executive 
officers. . . . But it may be possible to satisfy 
the court, from all the circumstances of the case, 
that there is reasonable danger that compulsion 
of the evidence will expose military matters which, 
in the interest of national security, should not 


be divulged. 


From this and other cases it is clear that the court, 
and not the official decides whether the privilege to 
withhold military or state secrets is properly invoked. 
(See VIII Wigmore on Evidence, Sections 2286, 2378a.) 


IV 


There is no specific provision in the Constitution for 
congressional committees. But they sprang up early in 
our history because they were “necessary and proper” to 
legislation, under Article I, section 8. This process is 
described by Justice Van Devanter in the leading case 


of McGrain v. Daugherty (273 U.S. 135, 1927) : 


A legislative body cannot legislate wisely or effec- 
tively in the absence of information respecting 
the conditions which the legislation is intended 
to affect or change; and where the legislative 
body does not itself possess the requisite informa- 
tion — which not infrequently is true — recourse 
must be had to others who do possess it. Experi- 
ence has taught mere requests for such informa- 
tion often are unavailing, and also that informa- 
tion which is volunteered is not always accurate 
or complete; so some means of compulsion are 
essential to obtain what is needed. 


Nor is there a specific constitutional provision for 


the people’s right to know about the affairs of govern 
ment, yet such a right is inherent in the democrati 
process. The First Amendment would have no meanin 
if it were only a prohibition against prior restraints o 
publication, without a positive duty to inform the public. 
The Ninth and Fourteenth Amendments are declarations: 
of the great natural rights and liberties of the people., 
The Constitution’s preamble asserts that the purpose of 
the document is to create a more perfect union and to: 
promote the general welfare. (Patterson, The Forgotten) 
Ninth Amendment, 1955). A whole line of Supreme 
Court language enunciates the positive right of the? 
people to the free flow of information. In Grosjean v.\ 
American Press (297 U. S. 233, 1936) the court said: 


The newspapers, magazines and other journals 
of the country, it is safe to say, have shed and 
continue to shed more light on the public and | 
business affairs of the nation than any other | 
instrumentality of publicity; and since informed | 
public opinion is the most potent of all restraints 
upon misgovernment, the suppression or abridge- 
ment of the publicity afforded by a free press 
cannot be regarded otherwise than with great | 
concern. 


The right of Congress and the people to know about | 
the way government is conducted by the executive} 
branch is thwarted by the assertion of a privilege which | 
amounts to censorship at the source. It is not necessary 
to have an official censor, as the Stuarts did, when each | 
department and agency imposes its own censorship. This | 
form of control of news is asserted in the name of “pub- | 
lic interest.” But the public interest is best served by 
disclosure. 

Congress has broad powers to investigate. Its com- 
mittees may issue subpoenas for witnesses and documents. 
It may punish refusals to testify by contempt in two 
ways: either directly at the bar of the House, or through 
indictment by a federal grand jury. It may impeach a 
federal official. It may withhold funds from an agency 
as punishment for failure to cooperate in providing nec- 
essary information to prove its proper functioning. 

The courts will presume a legislative intention in a 
committee inquiry, because the inquiry may be broad 
and exhaustive. It acts like a grand jury, but its powers 
are even wider, since it can go to generalities while a 
grand jury seeks evidence of specific violations. There. 
is even some question as to whether or not the President 
may pardon a person held in direct contempt of Congress 
as a coercive rather than a punitive action. (See Corwin, 
The President; Office and Powers, p. 457). 

The direct contempt action at the bar of a house is 
reviewable by the courts through a writ of habeas cor- 
pus granted by the court after the arrest is made. The 
court then decides whether the congressional action was 
taken in pursuance of legislative purpose and whether all 
individual rights, such as that against self-incrimination, 
have been protected. (McGrain v. Daugherty, supra.) 

The law therefore recognizes exceedingly wide lati- 
tude for the right to obtain information. 


V 


_ The Daugherty case of 1927 raised precisely the ques- 
tion of the scope of congressional coercion to obtain 


information. It upheld the right of Congress to punish 
directly at the bar of a house for contumaciousness in 
such refusal. Mal S. Daugherty was an Ohio banker, 
brother of Harry M. Daugherty, attorney general in the 
Harding administration. As part of the investigation of 
the Teapot Dome scandals, exposed by Sen. Thomas J. 
Walsh of Montana — despite charges of witch-hunting 
—a congressional committee investigated Harry S. 
Daugherty’s conduct of his office, and his failure to 
prosecute his friend, Secretary of Interior Albert B. Fall, 
and such malefactors as Harry F’. Sinclair and Edward 
L. Doheny. In reply to the vituperative heaped upon him 
for his vigorous probing of the giveaway of valuable oil 
lands and the other sins of Fall and Daugherty, Senator 
Walsh could quote the famous passage from Woodrow 
Wilson’s Congressional Government (5th Ed., 1913, p. 
303) : 


It is the proper duty of a representative body to 
look diligently into every affair of government and 
to talk much about what it sees. It is meant to be 
the eyes and the voice, and to embody the wisdom 
and will of its constituents. Unless Congress had 
and used every means of acquainting itself with 
the acts and the dispositions of the administrative 
agencies of the government, the country must be 
helpless to learn how it is being served; and unless 
Congress both scrutinize these things and sift them 
by every form of discussion, the country must 
remain in embarrassing, crippled ignorance of the 
very affairs which it is most important that it 
should understand and direct. The informing func- 
tion of Congress should be preferred even to its 
legislative function. 


Mal Daugherty was ordered to appear before a Sen- 
ate committee to answer questions about what moneys 
he may have deposited in the Ohio bank for his brother. 
He refused to honor a subpcena. The Senate sergeant at 
arms took him into custody and he was held in contempt 
of Congress at the bar of the Senate. A writ of habeas 
corpus was issued in federal district court in Cincinnati, 
where the court held that Congress had no general in- 
quisitorial powers. The United States Supreme court 
reversed and held the contempt action proper. Some of 
the language on the broad powers of Congress to investi- 
gate already have been set forth here. The court then 
turned to the problem of legislative intent: 


It is quite true that the resolution directing the 
investigation does not in terms avow that it is 
intended to be in aid of legislation; but it does 
show that the subject to be investigated was the 
administration of the Department of Justice — 
whether its functions were being properly dis- 
charged or were being neglected or misdirected, 
and particularly whether the Attorney General 
and his assistants were performing or neglect- 
ing their duties in respect to the institution and 
prosecution of proceedings to punish crimes and 
enforce appropriate remedies against wrong- 
doers. . 


In Daugherty, the court questioned the result of a 
previous case involving a direct contempt proceeding. 


Kilbourn v. Thompson in 1881 (103 U. S. 168) was the 


first case in which the Supreme Court ruled on the broad 
investigative powers of Congress. Daugherty was the 
second. That is all the direct case law there is on the 
specific issue of the power of Congress to compel the 
disclosure of information involving the executive branch. 
And neither case directly involved an executive official. 
Yet the attorney general insists that “courts have uni- 
formly held that the President and the heads of depart- 
ments have an uncontrolled discretion to withhold in- 
formation and papers” from Congress. 

In Kilbourn, a House committee summoned the man- 
ager of a real estate pool for Jay Cook & Co., the financial 
institution, after its failure. The manager, Kilbourn, was 
asked to testify about certain financial transactions. The 
committee particularly was interested in why the U. S. 
Treasury had transferred sums of money to the London 
branch just before the failure. Kilbourn refused and 
was held in direct contempt at the bar of the House. He 
obtained a writ of habeas corpus in the District of 
Columbia and was freed. He in turn sued the House 
sergeant-at-arms, Thompson, for false imprisonment 
and recovered. The Supreme Court upheld the false im- 
prisonment finding. It said Congress had exceeded its 
powers: (1) by showing no legislative intention, (2) by 
violating Kilbourn’s private rights, and (3) by usurping 
the judicial function, because the Cook financial prob- 
lems already were before the courts in the insolvency 
proceedings. 

But Daugherty in 1927 also involved a private indi- 
vidual, and the Ohio bank also was insolvent and the 
matter was pending in the courts. Justice Sutherland 
said in Daugherty that the conduct of a public office 
always is within the scope of legislative investigatory 
powers, and the showing of specific legislative intent is 
not necessary. If Kilbourn still stands, it stands for the 
principle that Congress cannot invade private rights, 
such as speech, press, petition, and beliefs, and the pro- 
tection against self-incrimination, nor can it usurp a 
judicial function. By the same token, the executive 
usurps a judicial function when he claims privilege in 
contravention of law, for the determination of the validity 
of such contravention is a judicial matter. But a rule 
for the protection of private rights does not affect the 
right of Congress to investigate the executive branch, 
since private rights cannot be asserted by public officials 
about their conduct of public office. 


VI 


In the 80th Congress, the Republican majority de- 
manded that President Truman disclose certain investi- 
gative reports. A resolution was introduced in the House 
March 5, 1948, and debated on the floor May 12-14, 
with Hoffman of Michigan as proponent and McCormack 
of Massachusetts leading the opposition. The resolution 
provided that all executive departments and agencies 
must furnish committees of Congress all information, 
books, records, and memoranda that the committee may 
demand. When such information was furnished, the 
committee would meet and decide by majority vote what 
parts, if any, were to be held confidential. Any committee 
member or employee who disclosed confidential material 
was to be punished. 

The resolution grew out of a number of refusals by 
the executive department, all on direct orders of the 
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President, to furnish information demanded by con- 
eressional committees. Among the incidents were: 


— Refusal by the Department of Justice to disclose 
information regarding the parole of four Capone gang- 
sters. 

— Refusal of John Steelman, assistant to the Presi- 
dent, to testify before a House committee on the admin- 
istration of the Taft-Hartley law. 

— Refusal of the Civil Service commission to dis- 
close its “loyalty case” records. 

— Refusal by the Secretary of Commerce to give the 
House Un-American Activities Committee an FBI letter 
on Dr. Edward U. Condon, head of the Bureau of 
Standards, accused by McCarthy of being “the weakest 
link in the security chain.” 


Hoffman argued that Congress has complete powers 
to investigate the operation of the executive branch — 
to trace funds, to determine whether the laws are being 
properly enforced, and discover those areas where new 
legislation is necessary. 

McCormack argued that investigative reports are 
confidential because they are private advices pursuant to 
the constitutional powers of the President to “take care” 
that the laws be faithfully executed. Further, they are 
unevaluated and ex parte, and therefore their disclosure 
might hurt innocent persons because they had not been 
implanted with probity by due process of law. He also 
objected to the resolution’s provision for confidentiality, 
because it would silence the committee minority, since it 
could not even file a dissenting minority report. He felt 
the resolution was intended to embarrass the administra- 
tion and that the information sought was not in pursu- 
ance of a legislative intention. The resolution passed the 
House but died in the Senate. 

In these cases, no private matters were involved, so 
they normally would be reachable by Congress. But the 
President had personally asserted the privilege. 


Vil 


The clash of legislative powers with private rights has 
nothing to do with the executive privilege. The invocation 
of the privilege in recent years so broadly is an attempt 
to take advantage of the public revulsion against con- 
gressional excess during the McCarthy era. In fact, it is 
largely invoked by the same officials who gave aid and 
comfort to McCarthy, many of whom still persist in 
invading the private rights of persons who represent 
the voices of dissent. It has provided a convenient smoke 
screen created by the attorney general as a rationale for 
hiding the operations of the executive branch from Con- 
gress and the people. 

Private rights largely are involved when a congres- 
sional committee acts as a public forum. Says McGeary, 
in The Development of Congressional Investigative Pow- 
ere (p. 2o): 


The primary task of modern legislative assemblies 
may be arranged in these classes. First, but not 
necessarily foremost, is the function of lawmak- 
ing. At least equally important is the responsibility 
of supervising the executive; the legislature in this 
role may be compared to a board of directors of 
a business corporation which at least theoretically 


endeavors to hold “administrative officials to a 
due accountability for the manner in which they 
perform their duties.” A third legislative office, 
broad in its implications, involves activities as an 
organ of public opinion; a lawmaking body may 
serve as a national forum for the expression, for- 
mulation and moulding of opinion. .. . 


Public information is inherent in democratic legisla- 
tion. In a monarchy, governmental inquisition is insti- 
tuted to inform the crown; in a democracy its purpose is 
to inform the sovereign power as well, but this time it is 
the people and their representatives. Legislative inquiries 
reached their greatest heights during the Progressive Era 
and the New Deal, with the exposure of selfish financial 
practices, the operation of public utilities, the use of 
labor spies and strikebreakers, the powers of lobbyists, 
the growth of monopoly, and so forth. They alerted the 
public and created the climate of opinion required for 
reform legislation to correct the abuses exposed. But 
after World War II, using the maturely developed tech- 
niques of the congressional investigation, the committees 
turned to the problem of “subversion.” Persons were 
flayed in public, convicted without trial — Dr. Condon, 
Owen Lattimer, James Wechsler, Corliss Lamont, Dr. J. 
Robert Oppenheimer were traduced by nameless inform- 
ants. The Tenney committee in California and Attorney 
General Wyman in New Hampshire brought to the state 
level the methods of McCarthy and Dies. 


Then, after a painful delay, the Supreme Court stepped 
in and insisted that legislative investigations confine 
themselves to their delegated powers and refrain from 
invading private rights. In Rumeley v. U.S. (345 U.S. 41) 
it held in 1953 that a demand for a list of persons con- 
tributing to the bulk purchase of a book violated the 
First Amendment. In Quinn v. U.S. (349 U. S. 155) it 
held in 1955 that the invocation of the Fifth Amendment 
closed all doors to further interrogation. Two years later, 
in Watkins v. U.S. (354. U.S. 178, 1957) 9 ithelad es 
union official could not be forced to name his past as- 
sociates in violation of the First Amendment; such an 
investigation was “exposure for exposure’s sake”; it was 
a form of attainder; and it went beyond the committee’s 
charter powers. In a carefully written opinion, Chief 
Justice Warren weighed the public need for information 
against private rights, and said: 


We start with several basic premises on which 
there is general agreement. The power of the Con- 
gress to conduct investigations is inherent in the 
legislative process. That power is broad. It en- 
compasses inquiries concerning the administration 
of existing laws as well as proposed or possibly 
needed statutes. It includes surveys of defects in 
our social, economic and political system for the 
purpose of enabling the Congress to remedy them. 
It comprehends probes into the departments of the 
Federal Government to expose corruption, ineffi- 
ciency or waste. But broad as this power of inquiry 
is, it is not unlimited. There is no general author- 
ity to expose the private affairs of individuals 
without justification in terms of the functions of 
the Congress. This was freely conceded by the 
Solicitor General in his argument of this case. 
Nor is the Congress a law enforcement or trial 


agency. These are functions of the executive and 
judicial departments of government. No inquiry 
is an end in itself; it must be related to, and in 
furtherance of, a legitimate task of Congress. In- 
vestigations conducted solely for the personal 
aggrandizement of the investigators or to “punish” 
those investigated are indefensible. 


In a companion case, Sweezy v. New Hampshire 
(354 U. S. 254), it held that a one-man state investiga- 
tion couid not force a university lecturer to discuss his 
beliefs and associations. Justice Frankfurter stated pas- 
sionately and brilliantly the case for academic freedom. 

Both cases seemed to curb investigative powers. But 
a year later the court took a fresh look at the problem in 
two more cases. Perhaps it feared it had gone too far in 
Watkins and Sweezy. At least it was ready to make some 
pretty close distinctions between public needs and private 
rights. Uphaus v. Wyman (360 U.S. 72, 1958) involved 
the right of the same one-man legislative investigator as 
in Sweezy to obtain from an elderly Methodist minister 
the names of all persons who attended a summer en- 
campment. Justice Clark, for the five-man majority, 
said Attorney General Wyman possessed proper legisla- 
tive powers. But Warren, Douglas, Black, and Brennan 
dissented, demanding the recognition of Watkins and 
Sweezy as controlling. Brennan said: 


In an era of mass communications and mass opin- 
ion, and of international tensions and domestic 
anxiety, exposure and group identification by the 
state of those holding unpopular or dissident 
views are fraught with such serious consequences 
for the individual as inevitably to inhibit seriously 
the expression of views which the Constitution in- 
tended to remain free. 


Black and Douglas called such conduct nothing short 
of a bill of attainder prohibited by Article I Section 10 
of the Constitution. 

In Barenblatt v. U. S. (354 U. S. 930, 1958) the 
court’s majority again contracted the protection of pri- 
vate rights when weighed against investigatory needs. 
Barenbiait, a college instructor, invoked the First Amend- 
ment, as had Watkins and Sweezy, and refused to discuss 
his political experiences and associates. The majority 
found contempt of the House Un-American Activities 
Committee proper. Justice Harlan for the majority dis- 
tinguished it from Watkins by saying that Watkins had 
answered ail questions about himself but had drawn 
the line on associates, while Barenblatt refused to an- 
swer questions about himself. Black’s dissenting opinion 
argued strongly that the court is the protector of private 
rights, and they are paramount to the informing func- 
tion of a legislature. 

But important for us is this: In all four cases the 
justices agreed that the power of Congress to investigate 
the executive branch is inherent in the legislative func- 
tion, that it is broad, that it includes the power to probe 
deeply into the administration of laws, to seek out the 
need for new laws, to survey the defects in our “social, 
economic, or political system,” and to reach way down 
into the departments and agencies of government “to 
expose corruption, inefficiency, and waste.” Public offi- 
cials have no such private rights as those asserted on 


behalf of Watkins, Sweezy, Uphaus, and Barenblatt. They 


live in a fish bowl; they have no rights of privacy, even 
in the common-law tort sense. 

The court has recognized in many instances the right 
to information: to FBI files in a criminal prosecution 
when needed for proper cross-examination of informers, 
asin Jencks v. U.S. (3538—U. S- 657, 1957) ste, the 
names of informers when their testimony is pertinent, 
Roviaro v. U, S. (353 U. S. 53, 1957). It granted an 
absolute privilege to government officials in libel actions 
when they told the public or Congress of their acts and 
decisions on grounds that public information should be 
encouraged. Barr v. Matieo (360 U. S. 564, 1958). 

On this construction, no other federal officer or 
employee than the President can claim the executive 
privilege. It is not a private right like that of self- 
incrimination. What if the pleas of private rights by 
Fail, Sinclair, Doheny, and Daugherty had been hon- 
ored by congressional committees in the Teapot Dome 
scandals? As a matter of fact, Fall’s excuse for refusing 
to tell Senator Walsh about the oil leases was that secrecy 
was needed to protect the national security! 

Can a cabinet officer be forced to testify? Edward S. 
Corwin, a partisan of presidential prerogatives, said: 


Should a congressional investigating committee 
issue a subpeena to a cabinet officer ordering him 
to appear with certain adequately specified docu- 
ments, and should he fail to do so, I see no reason 
why he might not be proceeded against for con- 
tempt of the House which sponsored the inquiry. 
(Opes p.2202.) 


Vill 


The invocation of the executive privilege by executive 
departments and agencies was redoubled after Congress 
amended the so-called “housekeeping statute” in 1958. 
Section 22 of Chapter 5 of the Code had given the head 
of each department the “custody, use, and preservation” 
of records and papers. It was used widely as authority 
for withholding information. Several legal decisions had 
found such authority in the statute: Roske v. Commin- 
gore (177 U. S. 459, 1900); Ex parte Sackett (74 Fed. 
2d 922, 1935); U.S. ex rel. Touhy v. Ragen (340 U. S. 
4620, 1951); and U.S. v. Reynolds (345 U. S. 1, 1953). 
But Harold Cross, counsel for the American Society of 
Newspaper Editors, charged that the statute had been 
“tortured” into an information statute when it was only 
a housekeeping provision. (The People’s Right to Know, 
1953) Thus the intent of Congress was clear when it 
approved a one-sentence amendment in 1958: 


This section does not authorize withholding in- 
formation from the public or limiting the avail- 
ability of records to the public. 


It incorporated the findings of three years of study 
and hearings by the House Subcommittee on Government 
Information (Moss subcommittee) and the Senate Con- 
stitutional Rights Subcommittee (Hennings subcommit- 
tee). Its intention clearly was to end the claims of 
“inherent rights” of department heads to withhold 
information. 

Yet when President Eisenhower signed the bill he 
gave it a “veto by approval.” He said it did not mean 
what it said: 


FOI CENTER PUBLICATION NO. 43 


In its consideration of this legislation the Congress 
has recognized that the decision-making and in- 
vestigative processes must be protected. 


It is also clear from the legislative history of the 
bill that it is not intended to, and indeed could not, 
alter the existing power of the head of an Execu- 
tive department to keep appropriate information 
or papers confidential in the public interest. This 
power in the Executive branch is inherent under 
the Constitution. 


Neither the committee reports nor the floor debates 
in both Houses — which is what we mean by its legislative 
history — indicated any such thing. On the contrary, 
the intent was to prevent — to stop once and for all — 
the abuse. Said Representative Meader of Michigan dur- 
ing floor discussion: 


I would hate to see that imaginary executive priv- 
ilege being recognized in any way by any enact- 
ment of the Congress, because I do not think there 
is any such authority. (104 Cong. Rec. 5889, 
April 16, 1958.) 


Studies by both the Moss and Hennings subcommit- 
tees indicate that since the 1958 amendment the with- 
holding practices have increased in federal departments 
and agencies. The attorney general has acted as field 
marshall in this campaign. The Wright and Coolidge 
commissions found the Defense Department to be as 
stamp-happy as ever. Even regulatory agencies, pure 
creatures of Congress, created to exercise delegated 
power, asserted against their creator this privilege, de- 
spite Humphrey’s Executor v. U. S. (295 U. 8. 602, 
1935), which held the regulatory agency so independent 
of the Chief Executive that he could not remove its 
chairman. 

The most extreme and contumacious claim of ex- 
ecutive privilege is that of the administrative or regula- 
tory agency. It is a creature of its organic legislative 
enactment. If the agency is free of responsibility to the 
Chief Executive, it certainly must be responsible to Con- 
gress. Yet this claim of privilege has been made at one 
time or another by the Civil Aeronautics Board, the 
Interstate Commerce Commission, the Federal Power 
Commission, the Securities and Exchange Commission, 
the Federal Trade Commission, and the Federal Com- 
munications Commission. The heads of these agencies 
never were included in 5 U. S. C. 22 which applies 
specifically only to the heads of departments. As to their 
subordinates who may be in the civil service, a statute 


(5 U. S. C. 652d) reads: 


The right of persons employed in the Civil Serv- 
ice of the United States, either individually or 
collectively . . . to furnish information to either 
House of Congress, or to any committee or mem- 
ber thereof, shall not be denied or interfered with. 


IX 


The attorney general’s memoranda contend that 
Congress has created the executive privilege by default 
because it has failed to legislate specifically in the 
information area. Let us look at the statutes on the 
power of Congress to coerce information. 
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— Deriving from statutes of 1857 and 1862, 2 U. 5 
C. 192 provides that “every person” summoned as 
witness before a congressional committee who refuses t 
give testimony or produce documents shall be guilty o 
a crime. Section 194 provides that recalcitrant witnesse 
may be prosecuted in the federal district court. Thi 
section, the courts have held, does not abrogate th 
right of Congress to hold a person in contempt at th 
bar of a House. | 

— Adopted in 1925, 5 U. S. C. 105a provides that 
“every executive department and independent establish- 
ment of the government” shall honor the requests of 
the Committee on Expenditure of the House or any seve 
members thereof, or of the similar committee of the 
Senate, or any five members thereof to “furnish any in- 
formation requested if it relates to any matter within 
the jurisdiction of said committee.” 

— Adopted as part of the Legislative Reorganization: 
Act of 1946, 2 U. S. C. 190b and 190d cover the area of 
legislative “oversight” or watchfulness over departments: 
and agencies. Section 190b says that each standing com- 
mittee of the Senate or any subcommittee is authorized 
to require by subpeena or otherwise the attendance of 
witnesses and the production of records. Section 190d] 
says that, to assist the Congress in appraising the admin-- 
istration of laws and in developing new legislation, eachi 
standing committee of the House and Senate shall ex-: 
ercise “continuous watchfulness of the execution by the: 
administrative agencies concerned of any laws, the sub-, 
ject matter of which is within the jurisdiction of such) 
committee.” | 

On the other hand, Congress has specifically de-. 
scribed in various statutes the areas of legitimate with- 
holding by the executive branch. An analysis of all of! 
these statutes by the Moss subcommittee staff shows that 
they fall into five distinct areas: 


— Where premature disclosure creates an unfair ad- 
vantage or gives “insiders” manipulative powers from 
which they may profit. 

— Where reports from individuals or corporations 
are compelled by the government for general statistical 
purposes. 

— Where the government compels the filing of trade 
secrets or processes. 

— Where the government compels the filing of private 
business and financial records. 

— Where the government keeps records of matters 
of purely personal matters which, if disseminated, would 
violate rights of privacy or decency. (Federal Statutes 
on Availability of Information, House Government In- 
formation Subcommittee, Committee Print, 86th Con- 
gress, 2d Session.) 


So Congress has not left the discretion to the execu- 
tive branch. It has detailed the specific instances when 
such nondisclosure is proper. 

At the same time, Congress has stated specifically 
those instances when disclosure is mandatory, as in the 
information section of the Administrative Procedure Act 
(5 U.S. C. 1002). This act applies to departments and 
agencies with powers of rule-making, adjudication, or 
licensing, with a few specified exceptions. 

In one area the mandate of disclosure is so clear and 
unambiguous that the executive privilege, it would seem, 


ould never be invoked. Yet it has been, frequently, in 
ecent years. That is the Budget and Accounting Act of 
1921, which provides (31 U. S. C. 54): 


All departments and establishments shall furnish 
to the comptroller general such information re- 
garding the powers, duties, activities, organiza- 
tion, financial transactions, and methods of busi- 
ness of their respective offices as he may from 
time to time require of them; and the comptroller 
general, or any of his assistants, or employees, 
when duly authorized by him, shall, for the pur- 
pose of securing such information, have access to 
and the right to examine any books, documents, 
papers or records of any such department or 
establishment. 


Despite the clarity of this mandate, both the Defense 
Department and International Cooperation Administra- 
ion frequently have claimed the executive privilege to 
withhold’ information from congressional committees. 
More recently, completely confused by the problem, the 
Congress voted to permit the President to decide when 
such withholding in mutual security matters was per- 
missible. Instead of calling for a showdown, Congress 
created a “Frankenstein” in this area which thwarts the 
General Accounting Office and purports to recognize a 
privilege where none exists. But it must be noted that the 
right to withhold was specifically created by Congress, 
and was not considered by it as an “inherent” constitu- 
tional right. 


X 


To conclude: the claim of executive privilege by 
executive departments and agencies is pernicious doc- 
trine. It concerns only communications to and from the 


Columbia, Missouri 
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President in confidential relationships. It may cover his 
cabinet members when they act as his alter ego in the 
performance for him of his constitutional duties as 
commander-in-chief of the armed forces and in the con- 
duct of foreign affairs when specifically claimed by him. 
That is as far as it goes. 

It does not cover cabinet members in the performance 
of duties delegated to them by Congress. It does not 
cover administrative and regulatory agencies at all, be- 
cause they are direct creatures of Congress. It does not 
cover federal administrators and employees. 


A congressional committee therefore can probe as 
deeply as it wishes into the operation of a department or 
agency, short of a demand for confidential communica- 
tions with the President. It may demand internal working 
papers, unevaluated investigative reports, personnel files, 
and all other intelligences and information it needs to be 
fully informed to trace funds, exercise watchfulness over 
the executive branch, and plan for new legislation. It 
may even act as a public forum. Its rights are greater 
than that of the general public, which is limited to the 
right to inspect public records. (For a definition of a 
public record, see: Cross, The People’s Right to Know, 
1953; Scher, “Access to Information,” Journalism Quar- 
terly, Winter, 1960). 


The great power of grand inquiry into executive 
departments and agencies by the Congress is subject to 
abuse. But the danger of abuse cannot create a privilege 
of confidentiality. That is a “political question” open to 
censure by the people. An open society demands that 
public officials be accountable for their conduct to the 
people and the people’s representatives. The executive 
privilege is a myth which defeats the right to demand 
such accountability. 
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